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like conditions not to disclose internal agency
proceedings.

The success of the unconstitutional-condi-
tions doctrine in Epstein’s mind depends on
whether its corner-solution choices will push
the government to choose more efficient out-
comes. This is an empirical question. An ex-
ample of the dactrine at work was Nollan v.
California Coastal Commission, 483 U.5. 8§25
{1987). The Commission had required Nollan
to give it rights to his beach in exchange for
suspending its regulation and letting him
build a bigger house. The U.S. Supreme
Court struck down the deal on grounds simi-
lar to those of unconstitutional conditions.
The Commission could regulate rebuilding in
order to preserve views of the ocean, but it
could not use its monopoly as a regulator to
take property without just compensation. Jus-
tice Scalia used the term “extortion” to de-
scribe the deal.

Epstein approves of Nollan partly because
he thinks that the unreasonable building
regulation would disappear if it were no
longer a bargaining chip. Unfortunately, he is
wrong. Several California land-use lawyers
have assured me that the Commission has
continued to prevent even modest expansions
of beachfront homes. Because the range of
hargaining after Nollan is confined, it is pos-
sible that most beachfront homeowners are
worse off.

Despite this particular disagreement, I find
Epstein’s exploration of the constitutional
limits of bargaining to be enlightening. Its in-
sights may be useful to economists interested
in a broad range of public issues. They in-
clude corporate chartering, tax exporting,
employment discrimination, interstate com-
merce, and state-federal relations. Non-
economic issues are also illuminated. The ap-
plication of his theory to the perplexing cases
that weigh freedom of religious observance
against freedom from religious compulsion is
especially impressive.

Epstein does not use formal game theory.
His common-sense approach is generally
sound, but it avoids one question that formal
theory might have confrented. The arhiters of
Epstein’s bargaining problems are assumed
to be the Justices of the United States Su-
preme Court. Game theorists since Thomas
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Schelling (1960) believe, however, that it is
questionable to solve games by resort to irre-
versible commitments enforced by implaca-
ble arbiters. Such devices are regarded as un-
realistic and inelegant, like a novel that
resolves its plot with a deus ex machina.

Bargaining with the State itself demon-
strates the point. In discussing cases in which
the unconstitutional-conditions doctrine was
applied, Epstein will praise a Justice for get-
ting it right. But within a few pages, the same
Justice will often be criticized for botching
the doctrine in another case. The vacillation
illustrates how difficult it is to view the Court
as an unwavering arbiter of legislative mis-
conduct. Mayhe the Justices will do better af-
ter they (more likely, their clerks) read Ep-
stein’s impressive book, but one doubts that
the improvement will be large.

The reason Epstein does not want to con-
sider other solutions to hargaining hazards is
that they involve politics. To him, politics is
always the problem, never the solution. That
assumption has been productive for many
Publie-Chaice schalars, but it has induced an
uncritical acceptance of the primacy of judi-
cial review. Epstein occasionally notes that a
bad Court decision was subsequently recti-
fied by Congress, but he seldom makes any-
thing of it. A more balanced view of the
benefits and costs of political processes and
judicial review might have produced a more
convineing boak.

WILLIAM A. FISCHEL

Dartmouth College
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Privatization, public ownership and regulation
of natural monopoly. By CHRISTOPHER D.
FosTER. Cambridge and Oxford: Blackwell,
1692. Pp. ix, 4538. $69.95. [SBN -(—631-18486~
4. JEL 93-1456
First year students in microeconomics

learn that, faced with the cost structure of
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natural monopoly, market forces alone cannot
he relied upon to ensure efficient resource
allocations. Instead, the natural monopaly
must be either publicly regulated or national-
ized. Furthermore, most basic textbooks
point out that, historically, Great Britain and
other European countries followed a nation-
alization strategy while the United States
preferred to regulate natural monopolies.
Theoretically, very few economists have chal-
lenged the logic of this standard argument.
Even Milton Friedman, despite his stated
preference for private monopoly over the al-
ternatives of either nationalization or regula-
tion, accepts the logic of the natural monop-
oly argument {see Friedman 1962, p. 28).
Harold Demsetz’s (1968) argument for “com-
petition for the field,” Israel Kirzner's {1973}
articulation of an entrepreneurial process
view of competition, and the more recent de-
velopment by William Baumol of the theory
of contestahle markets (see, e.g., Baumol,
Panzar, and Willig 1982) represent cogent
challenges to the received wisdom concern-
ing market structure and government policy.
Historically, the political movement for priva-
tization in Great Britain under the Thatcher
government, and the deregulation of certain
sectors of the United States economy begun
under the Carter administration (e.g., air-
lines) and carried further with Reagan raised
these theoretical issues to the forefront of
public discussion. Moreover, the collapse of
communist governments throughout Eastern
and Central Europe and the former Soviet
Union, as well as the general malaise of pub-
lic enterprise performance in the Third
Warld, has put the issue of denationalization
and deregulation to the forefront of applied
political economy worldwide.

C. D. Foster addresses hoth the theory and
history of government response to natural
monaopely. His book is divided into 3 sec-
tions: historical development (Chs. 1-4), pol-
icy issues {Chs. 5-9), and conclusions (Chs.
10-12). One purpose of the book is to suggest
that privatization does not represent the only
remedy for the economic ills of poorly man-
aged nationalized firms. In fact, given the
cost structure of some industries {i.e., natural
monopolies), privatization is not desired. Re-
formed management of the public enterprise
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would do better. Moreover, even in those
cases where reformed management would
not do the trick, the expected efficiency gains
of privatization will be lost unless it is eou-
pled with enlightened regulation.

Foster is aware that alternative arguments
to economic efficiency were put forward in
favar of privatization. He understands that
scholars such as James Buchanan (in the
U.S.) and Stephen Littlechild (in the U.K.)
advanced broader political economy argu-
ments for privatization, arguments that were
as much political and philosophical as strictly
economic. However, Foster does not really
appreciate these arguments and instead limits
his analysis to an examination of the effi-
ciency properties of competitive markets and
how privatization achieves the efficiency re-
sults dictated by the model of perfect compe-
tition. Thearetically, this is a major weakness
because it leads Foster to deal inadequately
with various types of alternative economic
critiques of natural monopoly theory. As
mentioned above, scholars such as Demsetz,
Kirzner, and Baumol, along with many other
contemporary theorists, have challenged the
traditional natural monopely theery and the
policy prescriptions that have followed by de-
veloping a more dynamic understanding of
market competition—one which puts much
more emphasis on conditions of entry rather
than industrial concentration. Foster knows
of the existence of the arguments of the
“new” learning in industrial organization of
the 19705 and 1980s (as evidenced by his ref-
erences), but he largely ignores this litera-
ture. Questions concerning the informational
difficulties of government control, such as
those raised by F. A. Hayek or Israel Kirzner,
are not addressed in the book, despite a
chapter devoted to information acquisition
and utilization (see Ch. 7). The confused
treatment of the informational and incentive
issues involved in public enterprises and in
regulation reaches a high point in Foster’s
chapter on whether ownership matters,
where he basically concludes that there are
no general principles that can be derived con-
cerning property relations and economic per-
formance (see Ch. 10). If the experience in
Eastern and Central Eurcpe and the former
Soviet Union has taught us anything, it is, as
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Jdnos Kornai has so cogently demonstrated,
that ownership and coordinating mechanisms
are interconnected. In addition, while Foster
acknowledges the public choice critique of
regulation {(see, e.g., Chs. 8 and 11), he tends
ta discount the logical and empirical conclu-
sions of the Chicago or Virginia studies of
regulatory capture (see pp. 388-89). This
leads him to propose that a regulatory check
list be followed to ensure independence—a
list which argues for the necessity of a large
degree of regulatory discretion—which of
course is the very thing which in public
choice analysis affords regulatory abuse (p.
413}, Thus, the basic paradox of the regula-
tory state—a government strong enough to
enact positive regulation is also strong
enough to abuse that power. Foster’s list sim-
ply does not even hegin to grapple with the
complexities of this issue.

Foster’s theoretical myopia with regard to
efficiency (as defined in the traditional struc-
ture-conduct-performance paradigm) colors
his historical interpretation of events. De-
spite these criticisms, there is much of value
in this book that schalars who have an inter-
est in industrial regulation will benefit from.
Mareover, the interpretation offered and the
policies proposed should stimulate debate.
One final note of caution is in order. The
book is dense and not an easy read. This is
not entirely the author’s fault. The publisher
decided to print it in a small print size. This
is better than a recent trend in some univer-
sity presses to print long bocks in columns to
save pages, but it does tax the reader.

PETER J. BOETTKE

New York University
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The uncommon preference shown by Japa-
nese producers for fostering long-term coop-
erative relations with their suppliers has
come to be regarded as a key factor in their
competitive performance. Yet there is a pau-
city of good internationally comparative stud-
ies providing empirical support for the claim
of Japanese distinctiveness, much less offer-
ing a convincing explanation for it. This com-
parative study of huyer-supplier relations in
the British and Japanese electronics industry
makes a valuable contribution to the litera-
ture, both in terms of documentation and in-
terpretation.

One of the most imaginative and fruitful
arguments developed in this book is that es-
tablishing trust hetween buyers and suppliers
has organizational efficiency enhancing ef-
fects. A higher level of trust in Japan, the
author suggests, underlies the Japanese supe-
riority in terms of timely delivery of high
quality components at reasonable price. This
idea is developed in Part 1 of the book where
the author spells out a framework for analyz-
ing buyer-supplier relations based on two
ideal-type patterns: Arm’s-length Contractual
Relation (ACR} and Obligational Contractual
Relation (OCR). The guiding principle of
ACR is independence. Firms adopting this
approach show a preference for short-term
commitments limited te the length of a single
contract and a tendency to rely on detailed
written agreements in which as many contin-
gencies as possible are specified in advance.
Mutual dependency is the rule for companies
choosing the OCR pattern, which invelves a
commitment to long-term trading, the use of
oral rather than written agreements and case-
by-case resolution of contingencies. The two
patterns, the author advises, should be
thought of as the ends of a continuum, with
Japanese practice situated closer to the OCR
end as compared with typical British practice.



